
BEFORETHE VIRGINIA GAS AND OIL BOARD

APPi ~m CNX Gear'-==-.y LLC DMSION OF GAS AND Og.
DOCKET NO.: VGOB 00-1114-17N%1

HEARING DATE: January 18, 2007

uj=i IuF aruiGHT'HANGE OF UNIT OPERATOR

UNIT: th45 ln the Oalcwood Field

Buchanan County, Vfrgfnfa

1. ~~ and Ite ~~ The P~ is CNX Gas ~~~ LLC, 2461
John Nash Blvd., Bluefield, West Virginia 24701, 304.323.6500. Applicant's counsel is Mark A.
Swartz, PO Box 517, Abingdon, VA 24212.

fnfonna0on reaulrecf bv 4 VAC 20-100-120.8:

L Nam& and address of xlstlno
ooefatof'eoMet,

Inc.
5336 Stadium Trace Parkway, Suite 206
Birmingham, AL 35244
Attention: Joseph L. Stephenson

ii. Name and address of orooosed new ooerator:

CNX Gas Company LLC
2461 John Nash Blvd.
Biuefjeld, WV 24701
Attention: Leslie K. Arrington

iii. Detailed statement of facts suoooitino removal of the existino ooerator:

Applicant has filed a completed well work permit application, including
without limitation, a consent to stimulation signed by the coal operator of
the below drainage seams in the unit whereby the coal ~r has
aug ~uii~au proposed operator (but not existing opera~ to dntt through
and to stimulate coalbed methane wells within the unit in question.

As of the firing of this amended petition, Applicant believes that the existing
unit operator has not filed a permit application. Existing operator has not
obtained aconsent to stimulate from the coal operator and cannot submit a
complete well work permit application for the unit in question.
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The Boardhas previously determined, when it impiemenlad4VAC25-160-
120, that due diligence shall be required of its appointed operators in the
pursuit of oil and gas deveiopmenL Because the Board's appointed
operator has not applied for a well work permit in this unit, has nct obtained
the required consent of the coal operator, and cannot file a complete well
work permit appfiication for the unit in question, the Board's operator is
incapable of operating the said unit with due diligence. Hence, the Board
should replace the existing operator who is not authorized by the consent
of the coal operator to operate the unit in question with the proposed new
unit operator who is so authorized.

it is reasonable to require diTigence in pursuing and continuing gas
operations for the benefit of owners and daimants in pooled units.
Accordingly, it is not reasonable to appoint an apsrabx who cannot drill„
stimulate and produce a well(s) with due diligence.

IV. Identification of order to be amended:

No order entered

3. Notice to be providedunder ig 45.1-361.19.8of the Virginia Code and 4 VAC 25-
160-120.

4. P===:~i The foregoing application, to the best of my knowledge,
information, and belief, is true and correct.

CNX Gas Company LLC
Applicant

Leefie K. Arrlngfon P
ggaeeaeelr Bnvtree —.=.==APe

—.='or

CNX Gas Company LLC
2481 John Nash Blvd.
Biuefieid, WV 24701
304.323.6500



BEFORE THE VIRGSIIA GAS AND OIL BOARD

APPUCANT: CNX Gas Company LLC

RELIEF SOUGHT: CHANGE OF UNIT OPERATOR

UNIT: D48 In the Oahweod Flekl

Buchanan County, Virginia

DMSION OF GAS AND OIL
DOCKET NOJ VGOS 08-1114-17884I1

HEARING DATE: January 18,2007

NOTICE OF HEARSIG

HEARENG DATE:
PLACE:

January 18, 2007
Southwest Virginia Higher Education Center
Campus of the Virginia Highlands Community Collage
Ibingdon, Virginia
8:00AM

'ONNNNONWEALTHOF VIRGINIA:

To: Geo5tst CPwaKng Company, fnc.

NOTICE IS GIVEN that this cause has been set for hearing and lhe taking of evidence before the
Board at 9:00AM, on January 18, 2007, at the Southwest Virginia Higher Education Center, Campus of the
Virgin~ Highlands Community College, Abingdon, Virginia, and that reace wK be publshed as required by law
and thtr rules Of the Board.

NOTICE IS FURTHER GIVEN that the maaers, issues and questions to be addressed at the hearing
noticed ars those descibed in the attached Petition to Change Unit Operator.

NOTICE IS FURTHER GIVEN that you may attend this hearing, with or without an aaomey, and offer
evidence or stats any comments you have. For further information or a copy of the applicatkxt and exhibits,
ehher bontact fhe Virginia Gas and ON Board, State ON and Gas inspector, Department of Mines, NSnerals and
Energy, Dhdske of Gas and ON, PO Box 1418,ASngdon, Virginia 24210, 27IN878-5423 or the Applicant at the
addraas shown behrw.

DATED: /s J>p/err

NSaEe K. Arrlngton
'

Manager —Environmental PermltEng
for CNX Gas Company LLC
2481 John Nash Blvd.
Blue5ekl, WV 24701
(304) 3234I500



BEFORE THE VIRQINIA QAS AND OIL BOARD

APPUCANT: CNX Qas Company LLC DIVISION OF QAS AND OIL
DOCKET NO.: VQOS 00-1114-1780O1

HEARINQ DATE: January 10, 2007

RELIEF SOUQHT: OSJECTION TO QEOMET, INC.
AS DESIQNATED OPERATOR

UNIT: ~ In Oakwood Field
Buchanan County, Virginia

OSJECTION OF CNX QAS COMPANY LLC

1. ~~ and Ita counsel: Objecting party is CNX Qaa Company LLC,
2481 John Nash Stvd., Slueheld, West Virginia 24701, (304) 32$4I500. Applicant's
counsel is Mark A. Swartz, PO Box 517, Abingdon, VA 24212.

2. Ot ~~:CNX Gas Company LLC objects to the appointment of GeoMet,
Inc. as designated operator for the above relisranced CBM unit upon the following grounds:

The Virginia Gas and Oil Board previously determined, when it

affirmed the decision of the Director of the Division of Gas and Oil on
appeal by GeoMet, Inc., by Order'ated September 19, 2006, that:

Iv.

The coal lease between the predecessors in interest of LBR
Hoklings, LLC and Island Creek Coal Company "as' coal
owner/operator when it leased coal tights to Island Creek;
That island Creek "has the p otections of the sttdute Including
the right to consent or not consent to stimula5on of coals under
its ownership;
The reservation in the coal lease of the right to develop other
minerals, other than coal, did not satisfy the statutory
requirement for consent to stimulate;
"island Creek has not granted Geomet, Inc. consent to
stimulate the coal seams; and
LBR Holdings LLC has reserved no mining rights which would
support a claim of tttatus as a coal operalor with a right to
consent and/or withhold consent to stimulation.

'opy agachad as Exhibit A.
'onclttsion of Law c.
'onclusion of Law c.
'onclttston of Law c.
'inding of Fact 4.
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Mr. Ertell Whitt, LBR Holdings LLC engineer has testified in front of
this Board under oath when asked to show us where the coal lease of
LBR Holdings LLC's predecessor reserved to lessors a right to mine
coal "I don't think that it does.

3. Infan~on faaultwd hv 4 VAC 26-1N-120.B:

Name and address of existino ooerator:

GeoMet, Inc.
5336 Stadium Trace Parkway, Suite 206
Birmingham, AL 35244
Attention: Joseph L. Stephenson

Name and address of ofooosed new ooerator:

CNX Gas Company LLC
2481 John Nash Blvd.
Bluefield, WV 24701
Attention: Leslie K. Anington

Detaikitd statement of facts suooortlna removal of the existina
ooerator.

Applicant has filed a txtmpleted well wofk permit applicafion, including
without limitation, a consent to stimulation signed by the coal operalor
of the below drainage seams in the unit whereby the coal operator
has authorized proposed operalor (but not exktttng operator) to drill

through and to stimulate coalbed methane wefis within the unit in

question. [OR] Applicant has been issued the followed permit(s) for
CBM wells within the unit in question: D-45

Existing unit operator has not filed a permit application. [AND/OR]
Existing operator has not oblained a consent to stimulate from the
coal operator and cannot submit a complete well work permit
application for the unit in question.

The Board has previously determined, when it implemented 4 VAC
25-160-120, that due diligence shall be required of its appointed
operators in the pursuit of oil and gas devehpment. Because the
Boafd's appointed operator [strike any of the following phrases which
may not be applicable] has not applied for a well work permit in this
unit, has not obtained the required consent of the coal operator, and

Bee Exhibit Bwhich is a portion of Mr. Whitt's recent testimony before this Board.
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cannot file a complete well work permit application for the unit in

question, the Board's operator is incapable of operating the said unit
with due diligence. Hence, the Board should replace the existing
operator who is not authorized by the consent of the coal operator to
operate the unit in queston with the proposed new unit operalor who
is so authorized.

It is reasonable to require diligence in pursuing and continuing gas
operadons for the benefit of owners and daimants in pooled units.
Accordingly, it is not reasonable to appoint an operator who cannot
drill, stimulate and produce a well(s) with due diligence.

IV. Iden ification of order to be amended:

Unit DPS, VGOB 06-1114-1789

4. Notice has been provided under $ 45.1-361.19.Bof the Virginia Code and 4
VAC 25-160-120.

8. =:=-—"on: The foregoing application, to the best of my knowledge,
information, and belief, is true and correct.

CNX Gas Company LLC

Leage K. Airlnggin
Manager —Environmental PermNlng
for CNX Gas Company LLC
2481 John Nash Blvd.
Bluefield, WV 24701
(304) 3234i500



BEFORE 'ITIE VIRGINIA GAS AND OIL BOARD

DOCKET NO.
VGOB 064)815-1712

Appeal of thc Virgbda Division of Gss and Oil Dbectcr's Decision IFFC 18606
dated July 15, 2006 (hereinafter the "Decisitm") in the matter of Isbmd Creek
Coal Company et al (including other Consol Energy coal interests), coal owner
(Hsrnintdter '%dead Creek"), vs. GeoMet ~Company, Inc. (hereinafter
"GSOMaP), Proposed WSII Rogue Unit 198 CBM Unit B43 (hereinafter
''ttiposscd Well").

Ibis cause came on for bearin before tbe Virgima Gas and Oil Board CSoard")
on tbe 15th day of August, 2006, upon GeoMet's Petition for Appeal of the Dbector's
Decision IFFC 18606 dated July 15, 2006 which found and held that tbe pertnit for the~WSQ cotdd not be issued without s Consent to Si'+e the coal seams ss

robbed by 8 45.1-361.29'f the Virginia Gas and Oil Act of 1990, and that
reservstiotN in the coal lease do not sufBCS for that consent.

Tom Mullhs, Esq. and Ben Street, Esq. appeared at the bearing as Counsel for
GeoMer, Marit Swarsr, Esq. Appeared for Island Creek; Sharon M. B.Pigeon, Ass'steat
Attorney Genank was present to advise the BoarrL

1. On May 27, 2005, GeoMet fded with tbe Virginia Delauttnent of Mines,
Miinenls and Bneqp, Division of Gas and Oil ("DGO"), its application for pmposed
operations named Rogers 198-CBM Unit B43.

2. On~24, 2006, DGO received a letter Som Joseph L Stspbenson
stating, in part, that GeoMet bsd made repeated attempts to obtain ~ts with and
consent to sdnnuata cosh from island Creek but bad been unsuccessful. The ]Otter further
stated GeoMet's contention that the consent is not~due to xeservadon clauses in
the tniginal coal hase. 'Ihe letua equested that the permit be issued without Island Creek
consent.

3. In a letter dated March 10, 2006, Tbe Director of the Division of Gas snd
Oil denied GeoMet's request for issuance of the perndt. The leuer iuformrd GOOMet of
its right to sppetd to tbe Virginia Gas and Oil Board or request an infmmsl hct finding
conference under the Virginia A ministrative Processes Act.



4. On Match 16, 2006, DGO received a letter from Timothy E. Scott, Esq. as
counsel for GeoMet mquesting an iuhruud 0tct fmding conference

5. Tbe~of the Division of Gas and Oil abactor") scheduled an
Infannal Pact Rnding Conference gFPC) for April 24, 2006. Notice was given to~aud Island Creek.

6. IFFC 18606 was convened at the time snd place 'ndicated in notice.

7. Because no agretsnent between GeoMet and Island Creek was obtained at
tbe Conference, the Dinch@ issued bis decision on July 14, 2006 under requhutnents of
545i.1-361.35J.

8. On June 22, 2006, GeoMet filed with the Virginia Gas and Oil Board,
pmsuant so 5 45.1-361.36of the Vbubna Gas and Oil Act. its Petition for Appeal of all
adverse R~nSs included in the Dbector's Decision. Tbe petition speci6cslly appealed

a. 'Ibst GeoMet bas not obtained consent to st'~t~ from the coal
owners.
b. 'Ibat GeoMet does not have the right, pmsuant to the evidence
presented, to sHnmlate the coal seams for the use of Unit B<3.

Tbe Petition further statue thaL
c. Ihe decision of tbe Direchx is arbitrary and cspdcious and without
bais in hct or Iaw and ignores the vested rights of GeoMet to sH~ta~
the coal.
d. Tbe denial of the psrtnit is arbitnuy, capricious and without basis in law
or fact.

1. Island Creek Coal Company is a lessee and, under de6nitions in 4 45.1-
361.1 of the Viruinia Gas and Oil Act, a Coal Owner of coals in the drilling unit to be
served by tbe Proposed %all. Isbmd Creek bss paid minimum royalties in order to
prssesrve the lease and their right to mine coal dereunder.

2. Lessor, LBR Holdings and pmdecessors, reserved the right to develop oil,
gas and odus minerals.

3. LBR Holdings, LLC leased rights to develop coalbed methane gas to
Equhable Production Company wbo farmed out these rights to GeoMet.

4. Island Creek bas not granted GeoMet consent to stimulate the coal seams.



5. 'Hme sre no known mining plans or mining permits in tbe area of the
Proposed Well.

In considndng the provisions of $ 45.1.361.29.F(2),Code of Virginia, 1950 as
amemh4 The Board finds:

a. The tatutory language is very specific and direct in that every permit
spldicadon for a coslbed methane gas weH mnst include a "signed consent to stimulate".

b. While the statute allows for the consent to be contained in a lease or other
sgrpsrteat or an instrument of title, the clear requhument is that the consent must be
overdy granted.

c. The statutory retluirenent for consent to sum»late is not satisfied by
lessor's reservathm of the right to develop minerah other than coal. Lessor, in effect,
crated a coal owner~ when it leased coal rights to Island CreeL, snd that coal

operator hss the pectaclons of the statute including the right to conseat or not
coniasnt to stimniition of coals under its ownership.

rL 'He fact that the coal lease was executed prior to January 1, 1990 does not
relieve sny subsequent coalbed methane lessees firmn compliance with the consent to
ts'~t~r~ rat pmement. Relief under 5 45.1-36129$20>) is predicated on the existent of"...a crsdhed methane gas contract or a coalhd methane gas lease ernered into price to
Jtmtuuy 1, 1990, betwcm the apphamt and any coal operator ...".The coalbed methane
lease was executed in ~ of 1999. No evidence of a coslbed methane hase or
agtasnetn prior to that time wss prasenns1

~etBnggy, this Beard a5hsns the Disaster's decishm IlrIrC nunsher 18686,
a espy of~ht stanched hereto and Incorporated as part of thh Order ns though~set eut hervdn.

DONE AID BKBCUTED this ~ day ofA~= r- —.2006, by a majority of the
Virginia Gss snd Oil Board. /

Cabman, Bqgiy R. Wg6yler

DONE AND PERFORMED this ~/+day of 5~~~, 2006, by an Order of dns
Board. /

B.R. Wilson
Principal Executive to the Staff



Virginia Gas and Oil Board

COMMONWEALTH
OF VIRGINIA )

COUNTY OF Washington )

uonny public in and for the Commonwealth of Vtrghia, appeared Benny R. Wampler,

berg duly suann did depose and say that he is Chahman of the Virginia Gas and Oil

Btstrd, that he~the same and was authorised to do so.

0/~GD~J ~
Diane J.Davis
Notary Public

My coaua'usioa sqecs: gP+)5 y

COJdMO~TH OF VIRGINIA )
COUNTY OF WASHINGTON )

Acknowledged on this 9 day o A~ .2006, prsonally before me
a notary public in snd for the Ccsnmcnw~ of Viqpnia, appeared B.R. Wilson, being

duly sworn did depose and say that he is iincipal Executive to the Staff of the Virginia
Gsa and Oil Board, that he executed the same and was 'o do so.

Diane J.Davis P
Notary PubHc

My commission expires: P~g~ ry



DIRECT EIUWINATION

QUESTIONS BY MR. MULLINS:

Q. Would you please state your full name,

si r?

Ertil, L.'hittq .Q'„''

And,whit do ~".&'for a living, sir?

I'm a professional engineer.

Who do you work for?

Various clients,. but in this case LBR

Holdings, LLC.

~ l ~ t ~

CROSS EXAMINATION

QUESTIONS BY MR. SNARTZ:

Q. Mr. Whitt,'ould you...in this packet of

stuff that we got today that we'e dealing with, the coal

lease, the first document. Could you maybe find that?

Okay. The coal lease is between Lon Rogers and, I guess,

that would have been his wife —-.
Yes.

—-and Island Creek Coal Company, right?

That' correct.

Would those folks have been predecessors

and interest of LBR Holding, the- —'?

Yes.

—-folks that you now work for?



A. xas ~

Q. OkaY. And would you agree that this is a

coal lease?

A. Yes.

Q. And that it giVee,. gave to Island Creek

certain opportunities:to slee,'Coal?

A. That's correct.

Q. Okay. Would you agree with me that this

language though that we'e just read says that it gives

"the sole and exclusive right and privilege of mining the

coal to the Lessee ?

A. Yes.

Q. Were you here, and I know you were, but I

want you to confirm on the record, were you here when Nr.

Nullins was talking about the statutory definition of a

coal owner or operator in terms of who is it that has right

to consent?

Q. Okay. Do you remember him saying that the

statutory definition would include Any person who has the

right to operate or does operate a coal mine. ?

TON NULLIWS: Objection. That calls for a legal

conclusion based upon —-.
Q. Do You recall him saying that?



TOM MULLIONS: Excuse me. Let me get my

obj ection —-.
EEMMY WLMPLER: I'm going to overrule the

objection and let him answer the question.

TOM MULLXNS;: 4cay."

Q. Do yes ricall:h'im"saying that?

Q. Okay. Does it sound like the predecessors

of your client gave up any rights to mine this coal or to

operate a mine in this coal by the language of this lease?

TOM NULLIUS: Ob)ection. You can't take one

phrase on page one of a...ever how many...fourteen or

fifteen lease and ask what the rights vested into a coal

operator are and who a ,Lessor are. That' an unfair

question.

BEEEY NAk6?LEE: X sustain that. You can ask it a

different way.

{}. Show me in this lease limitations upon the

exclusive right to mine that' granted on the first page

that give...that reserves to the Lessors a right to mine

coal.

A. I don't think that it does. But it
also...the lease also provides that Island Creek operate in

a legal manner. There is no persd.t or any license to mine.


